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QUESTIONS PRESENTED 

 

I. Whether there is a final agency action that is ripe for judicial review in 

this matter, when the Department of Defense completed its decision- 

making process related to Fort Watt and executed a mineral lease with 

MRI. 

 

II. Whether the DoD’s issuance of a mineral rights lease and retention of a 

royalty interest in MRI’s fracking proceeds constituted a major federal 

action under the National Environmental Policy Act and an 

Environmental Impact Statement is required. 
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JURISDICTIONAL STATEMENT 
 

 The Fourteenth Circuit Court of Appeals entered judgment on October 15, 

2013, and this Court granted the Petition for Writ of Certiorari. This Court’s 

jurisdiction rests upon 28 U.S.C. § 1254(1) (2012).  

OPINIONS BELOW 
 

 The opinion of the Fourteenth Circuit Court of Appeals, R. at 3-20, is 

unreported but is available via Docket Number 12-1314. The relevant orders of the 

district court are unreported.  

STATUTORY PROVISIONS 
 

 The following provisions appear in the appendices: the relevant portions of 

the National Environmental Policy Act of 1969, 42 U.S.C. § 4332 (2012) is attached 

hereto as Appendix A; the relevant portions of the Administrative Procedure Act are 

attached hereto as Appendix B. 5 U.S.C. §  702, 704 (2012). 

STATEMENT OF THE CASE 
 

Statement of Facts 

 

In 2001, the Department of Defense (“DoD”) reviewed several military bases 

under the Defense Base Realignment and Closure Act of 1990 (the “Act”) to assess 

the continued viability of each base, including Fort Watt.1 R. at 3-4. Located in New 

                                                           
1 Congress enacted the Defense Base Realignment and Closure Act of 1990, 

which gives the United States military authority to “reorganize its installation 

infrastructure to more efficiently and effectively support its forces and increase 

operational readiness.” R. at 3. Under the Act, the DoD identifies military 

infrastructures that may no longer be running efficiently for possible other uses. 

The Act also created the Defense Base Closure and Realignment Commission to 

review the viability of the identified military infrastructures and to evaluate any 

human or environmental consequences that may result from the realignment. 
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Tejas, and established during the Cold War era, Fort Watt played an integral role in 

the surrounding community at its peak. R. at 4. In addition to serving as a military 

base, Fort Watt drew thousands of individuals and families to the area, increasing 

the availability of jobs and other community services. R. at 4. However, by 2001, “all 

missions and critical personnel from Fort Watt had been relocated to other 

facilities, and the remaining military, civilian, and contractor positions at the base 

were being eliminated.” R. at 4. The DoD owned Fort Watt in its entirety. R. at 4 

n.1. Because Fort Watt was no longer economically sustainable without employees, 

the DoD decided to sell the land. R. at 4-5. 

 The National Environmental Policy Act (“NEPA”) required the DoD’s Defense 

Base Closure and Realignment Commission (“Commission”) to take certain steps 

and take a “hard look” at the environmental consequences of future uses before 

selling Fort Watt. R. at 5. The Commission visited the former military base in early 

2002. R. at 5. The Commission also informed the few remaining local citizens about 

the possible sale of Fort Watt and gave them an opportunity to provide commentary 

or raise any concerns. R. at 5. Those who remained in the area did not provide many 

comments during the Commission’s public review period. R. at 5.  

 After receiving limited feedback from the public, the Commission issued an 

Environmental Impact Statement (“EIS”), which required the DoD to critically 

examine the environmental consequences of future Fort Watt land uses. R. at 6. 

Among other things, the EIS identified a few options that the Fort Watt land could 

be used for, including “oil recovery and extraction.” R. at 6. The EIS discussed 
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conventional oil and gas development techniques, but only briefly mentioned 

fracking.2 R. at 6. Specifically, the EIS defined fracking and simply stated “it could 

be an option in the future depending on technological advances.” R. at 6. Based on 

this EIS that did not explain fracking in any detail, the DoD again opened the 

comment period to the few left in the surrounding Fort Watt community. R. at 6. 

The Commission then issued a Record of Decision (“ROD”), the final agency step 

“before submitting the recommendation to the President and Congress for 

approval.” R. at 6-7. The President and Congress approved the ROD in November 

2002. R. at 8. 

 Mainstay Resources, Inc. (“MRI”) immediately expressed interest in 

purchasing Fort Watt land. R. at 7. A leader in oil and gas extraction, MRI 

unsuccessfully attempted to acquire land to gain access to the Albert Magnus Shale 

in years prior to 2002. R. at 7. They purchased 750 acres of the former northwestern 

quadrant of Fort Watt. Additionally,  

The land MRI bought consists of a shallow valley approximately 

one mile long and part of the surrounding foothills. The New 

Tejas River flows along the western edge of the valley, travels 

west for another 30 miles and then crosses over the border where 

New Tejas and Newtonian meet. The two states border each other 

for 159 miles along New Tejas’ northwestern edge and 

Newtonian’s southeastern edge.  

 

R. at 8.  

 

After selling the land to MRI, the DoD negotiated a twenty-year lease (the 

“Lease”), executed on June 1, 2003, with MRI to retain the mineral rights. R. at 8. 

                                                           
2 Fracking is a controversial drilling technique that injects large amounts of water, 

sand, and chemicals into the ground to extract oil and gas. R. at 6 n.4. 
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The Lease provided standard terms of the agreement, outlined the nature of the 

mineral rights retained by the DoD, and required MRI to pay one-quarter of any 

proceeds derived from the products derived from the leased land. R. at 9. The Lease 

also allowed the DoD to visit the property to review operations on Fort Watt and 

gave the DoD “limited veto power over the individuals or entities to whom MRI 

could sell the oil and/or natural gas, based on national security concerns.” R. at 8-9. 

The Lease did not contain a provision that allowed the DoD to prevent MRI from 

fracking or utilizing any other potentially environmentally harmful drilling 

techniques. R. at 9.  

Months after the parties executed the Lease, MRI began constructing on Fort 

Watt. R. at 10. MRI established two drilling sites, Watt 1 and Watt 2, and obtained 

“all the necessary state and federal permits and regulatory approvals that it 

required to drill Watt 1 and Watt 2.” R. at 10. However, MRI delayed its operations 

on the drilling sites to research the alleged benefits of using fracking on Watt 1 and 

Watt 2. R. at 10. MRI immediately decided to invest in fracking technologies, but 

never investigated any environmental consequences of the invasive technique. R. at 

10. The DoD also did not conduct its own inquiry into the environmental 

consequences mandated by the NEPA. R. at 12. In fact, the DoD “sanctioned” the 

fracking on Watt 1 and Watt 2. R. at 12. Despite the failure to investigate any 

environmental consequences of fracking, MRI installed fracking equipment on Watt 

1 and Watt 2.    
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Procedural History 
 

 The Petitioner, Friends of Newtonian (“FON”) brought this action seeking 

“declaratory and injunctive relief under [the] NEPA, 42 U.S.C. § 4331 [] and the 

Administrative Procedure Act . . . to enjoin the DoD and MRI from fracking at Watt 

1 and Watt 2.” R. at 11.  FON is an environmental activist group that “has 

struggled for years to raise awareness of environmental issues in Newtonian.” R. at 

11. Concerned about the environmental impact of fracking, FON filed a motion for a 

preliminary injunction to prevent fracking at least until the environmental impacts 

were assessed by conducting an EIS. R. at 11-12. 

 The district court denied FON’s initial motion for a preliminary injunction. R. 

at 12. The Fourteenth Circuit Court of Appeals affirmed. Additionally, the 

Fourteenth Circuit held that FON’s complaint was ripe for judicial review. R. at 14. 

Though FON agrees the issue is ripe for judicial review, a preliminary injunction 

should still be granted. Thus, this appeal ensued. 

SUMMARY OF ARGUMENT 

 

I. This Court should affirm the lower court’s determination that judicial review of 

FON’s claim is proper because there was a final agency action ripe for judicial 

review. First, the Lease qualifies as a final agency action because it represents the 

DoD’s final decision regarding the ownership of the mineral rights on Fort Watt. 

Additionally, the lower court properly determined that the ROD constituted a final 

agency action under the APA because the drafting of the ROD finalized its EIS 

findings. Finally, the EIS itself also constituted a final agency action because this 



 6 

step represented the last time the DoD took a “hard look” at the environmental 

consequences of future Fort Watt land uses. 

 Each of these final agency actions is ripe for judicial review under the two 

different approaches set forth by this Court in Ohio Forestry. First, because FON is 

alleging that the DoD violated the NEPA, their claim can “never get riper” 

assuming they have standing. Here, members of FON have standing under this 

Court’s precedent. Second, if this Court chooses to apply the factors outlined in Ohio 

Forestry, FON’s claim is still ripe for judicial review because each factor weighs in 

favor of ripeness.  

II. This Court should reverse the lower court’s holding that the DoD’s issuance of 

the Lease to MRI and retention of a royalty interest under it, was not a major 

federal action. First, the NEPA is applicable in this case because the DoD created a 

federal action when it issued the mineral rights lease and, by its very nature, 

sanctioned MRI’s fracking project. Second, the Lease is a major federal action under 

the unitary standard, which is the proper analysis for determining whether a major 

federal action exists under the NEPA. Because the Lease enabled MRI’s fracking 

project, which presents a significant unknown and unique impact to the human 

environment, it constituted a major federal action under the unitary standard.  

 Finally, if this Court deems the dual standard to be proper, the Lease is a 

major federal action. Under the lease, the DoD remained an interested party and 

demonstrated an indicia of control over MRI’s fracking project, sufficient to 

demonstrate that a major federal action exists. Because the Lease and the 
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participating royalty interest constituted a major federal action, and the DoD did 

not draft an EIS before issuing the Lease, an EIS must be drafted as required by 

the NEPA.   

ARGUMENT 

 

The NEPA imposes procedural mandates on federal agencies, requiring 

compliance in all “[f]ederal plans, functions, programs, and resources” and other 

proposed actions. 42 U.S.C. § 4332 (2012). Section 102(2)(C), in particular, ensures 

that “environmental concerns [are] integrated into the very process of agency 

decision-making.” Weinberger v. Catholic Action, 454 U.S. 139, 143 (1981) (citing 

Andrus v. Sierra Club, 442 U.S. 347, 350 (1979)). It requires federal agencies to 

“include in every recommendation or report on proposals for legislation and other 

major federal actions significantly affecting the quality of the human environment, 

a detailed statement by the responsible official.” § 102(2)(C), 42 U.S.C. § 4332. 

Section 102(2)(C) of the NEPA applies only to federal agency action, but its 

procedural mandates can be imposed onto private parties as long as the federal 

agency’s involvement in the private party’s project is sufficient to conclude that a 

major federal action exists.  

No statutory provision in the NEPA permits judicial review of federal agency 

actions that flow from it. 40 C.F.R. § 1508.27(b) (2013). Therefore, private parties 

must request judicial review of a violation of the NEPA through the Administrative 

Procedure Act (“APA”). Section 702 of the APA states that “[a] person [who has] 

suffered [a] legal wrong because of agency action, or adversely affected or aggrieved 
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by agency action within the meaning of a relevant statute, is entitled to judicial 

review thereof.” 5 U.S.C. § 702 (2012). The APA provisions evince a strong 

presumption that it should be applied to all agency actions. Citizens to Pres. 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971). Unless there is a statutory 

prohibition, or review of the agency action is committed to agency discretion by law, 

judicial review of agency action, including the NEPA, will be permitted. Id.  

Under the APA, two types of actions are granted judicial review, “agency 

action made reviewable by statute,” and “final agency action for which there is no 

adequate remedy in a court.” 5 U.S.C. § 704 (2012). Through the judicial review 

process, the reviewing court will “(1) compel agency action unlawfully withheld or 

unreasonably delayed; and (2) hold unlawful and set aside agency action, findings, 

and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706 (2012). Using this standard of 

review, the court will determine “whether the decision was based on a consideration 

of the relevant factors and whether there has been a clear error of judgment.” 

Chrysler Corp. v. Dep’t of Transp., 472 F.2d 659, 670 (6th Cir. 1972); see also 

Bowman Transp., Inc. v. Ark. Best Freight Sys., Inc., 419 U.S. 281, 285 (1974).  

I. BECAUSE THERE IS A FINAL AGENCY ACTION UNDER THE 

APA AND FON’S CLAIM IS RIPE FOR JUDICIAL REVIEW, THIS 

COURT SHOULD AFFIRM THE LOWER COURT’S HOLDING THAT 

FON’S CLAIM WAS JUSTICABLE.  

  

Judicial review of NEPA claims must be brought under the APA because 

private causes of action do not fall under the NEPA’s purview. Norton v. S. Utah 

Wilderness Alliance, 542 U.S. 55, 61-62 (2004). Under the APA, “[a] person 
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suffering legal wrong because of an agency action, or adversely affected or aggrieved 

by agency action within the meaning of a relevant statute, is entitled to judicial 

review thereof.” 5 U.S.C § 702. In APA cases, “[t]he presumption is in favor of 

granting judicial review. ” Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 

670 (1986). To be sure, “Congress intended that the APA provide a judicial safety 

net for review.” Commonwealth of Va. ex rel. Va. Dep’t of Med. Assistance Servs. v. 

Bowen, 680 F. Supp. 228, 234 (W.D. Va. 1988) (citing Abbott Labs. v. Gardner, 387 

U.S. 136, 140 (1967)).  

The APA further requires that there be a final agency action in order for 

judicial review to be proper. 5 U.S.C. § 704. If an action includes a private party, 

then judicial review under the APA is not precluded. Bowen, 476 U.S. at 670. 

Additionally, “final agency action . . . is [a] ‘crucial prerequisite’ to ripeness.” Sprint 

Corp. v. FCC, 331 F.3d 952, 956 (D.C. Cir. 2003).  

The ripeness doctrine establishes when a litigant may challenge an agency 

action. Abbott, 387 U.S. at 148. “[T]he party urging the court to exercise 

jurisdiction[] bears the burden of proving by a preponderance of the evidence that it 

. . . is bringing ripe claims.” Murphy v. New Milford Zoning Comm’n, 402 F.3d 342, 

347 (2d Cir. 2005). The “basic rationale [of the ripeness doctrine] is to prevent the 

courts, through premature adjudication, from entangling themselves in abstract 

disagreements.” Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 580 

(1985) (quoting Abbott, 387 U.S. at 148). Thus, in determining the justiciability of  a 
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case, courts must first determine whether there is a final agency action and then 

consider whether the issue is ripe for judicial review. Id. 

In the present case, the DoD performed three final agency actions which are 

reviewable under the APA: (1) executing the Lease; (2) issuing the final Record of 

Decision; and (3) compiling the final EIS. 

A. The Lease Between MRI And the DoD, The Final ROD, And The EIS Each 

Qualify As Final Agency Actions Under The APA.   

 

Courts take a pragmatic approach when deciding whether an action is final. 

Sierra Club v. Yeutter, 911 F.2d 1405, 1417 (10th Cir. 1990) (citing Abbott, 387 U.S. 

at 149). A final action does not need to be “‘the last administrative [action] 

contemplated by the statutory scheme.’” Role Models Am., Inc. v. White, 317 F.3d 

327, 331 (D.C. Cir. 2003) (quoting Envtl. Def. Fund, Inc., v. Ruckelshaus, 439 F.2d 

584, 590 n.8 (D.C. Cir. 1971)). Instead, “the action must mark the consummation of 

the agency’s decision[-]making process and must be one which rights or obligations 

have been determined.” Bennett v. Spear, 520 U.S. 154, 177-78 (1997). 

1. The Lease Constituted A Final Agency Action Because The DoD 

Completed Its Decision-Making Process Regarding the Ownership 

of the Mineral Rights on Fort Watt.  

 

Federal courts have consistently held that a final agency action occurs the 

moment a federal agency approves a lease. S. Utah Wilderness Alliance v. Palma, 

707 F.3d 1143, 1159 (10th Cir. 2013) (citing New Mexico ex rel. Richardson v. 

Bureau of Land Mgmt., 565 F.3d 683, 689 (10th Cir. 2009); Conner v. Burford, 848 

F.2d 1441, 1442 (9th Cir. 1988); Sierra Club v. Peterson, 717 F.2d 1409, 1414 (D.C. 

Cir. 1983)). This is partly “because the issuance of the lease represents the 



 11 

irreversible and irretrievable commitment of public resources for private use.” Id. 

Regardless of whether “the existence of the dispute itself hangs on future 

contingencies that may or may not occur,” the federal agency’s approval of a lease 

still represents a final agency action. Nulankeyutmonen Nkihtaqmikon v. Impson, 

503 F.3d 18, 33 (1st Cir. 2007). 

Likewise, an agency’s approval of a lease is a final agency action, even though 

the environmental effects flowing from the lease have yet to occur. Id. at 33. In 

Impson, several tribe members claimed that the NEPA required the Bureau of 

Indian Affairs (“BIA”) to draft an EIS before issuing a lease that would allow a 

private party to construct a terminal on tribal land. Id. at 23. The tribe members 

claimed that there was a final agency action ripe for judicial review because the BIA 

completed its decision-making process and approved the lease. Id. at 32. In 

response, the BIA argued that the impact of the lease had yet to occur and therefore 

there was no final agency action. Id. The court rejected the BIA’s argument and 

held that the BIA’s decision to issue the lease constituted a final agency action ripe 

for judicial review. Id. The court reasoned that: “[w]hile the construction of the 

terminal is hypothetical and uncertain at this juncture, the approval of the lease is 

complete. The BIA has made its decision.” Id.  

Here, like in Impson, the DoD’s approval of the Lease is complete and 

constituted a final agency action. Id. at 33. Even though MRI has not begun 

fracking on Fort Watt, this fact is not determinative because final agency actions 

can be found where the effects of a lease are “hypothetical and uncertain.” Id. at 33. 
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Instead, the proper focus is on the DoD’s decision to issue the lease without 

preparing an EIS. This decision represents “the consummation of the agency’s 

decision[-]making process” as to the ownership of the mineral rights in the Albertus 

Magnus Shale and therefore a final agency action under the APA. Bennett, 520 U.S. 

at 177-78. 

2. The ROD Constituted A Final Agency Action Because It 

Represented The DoD’s “Definitive Statement Of Its Position At 

The Culmination Of The NEPA Decision-Making Process.” 

     

The NEPA requires that a federal agency produce a ROD to inform the public 

of federal actions that may affect the environment. See 40 C.F.R. § 1505.2 (2013) 

(stating that an “agency shall prepare a concise public record of decision” after the 

issuance of an EIS). A ROD is “a definitive statement of the [agency’s] position at 

the culmination of the NEPA decision[-]making process.” Or. Natural Res. Council 

v. Marsh, 845 F. Supp. 758, 771 (D. Or. 1994), rev’d on other grounds, 52 F.3d 1485 

(9th Cir. 1995). 

Courts routinely determine that the issuance of a ROD constitutes a final 

agency action subject to judicial review. Or. Natural Desert Ass’n v. Bureau of Land 

Mgmt., 625 F.3d 1092, 1118-19 (9th Cir. 2008). In Oregon Natural Desert, for 

example, several environmental groups alleged that the Bureau of Land 

Management (“BLM”) failed to comply with the NEPA’s procedural requirements. 

Id. at 1095. There, the BLM had issued a final ROD, but its draft EIS did not meet 

the NEPA’s requirements. Id. at 1101-02. The court unequivocally held that the 

environmental groups could file suit under the APA, simply stating “[t]here is no 
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doubt that it may do so.” Id. at 1118. The court reasoned that “[o]nce an EIS’s 

analysis has been solidified in a ROD, an agency has taken final agency action.” Id. 

(citing 40 C.F.R. § 1505.2); see also Town of Rye v. Skinner, 907 F.2d 23, 23-24 (2d 

Cir. 1990) (holding an issue ripe for review when the FAA issued a ROD, stating 

that “this case is fit for resolution because there is nothing else for the FAA to do in 

evaluating the environmental impact of the Airport project”). 

In the case at bar, the DoD issued this ROD that finalized its findings from 

the EIS issued in 2002. R. at 5. The ROD acted as the DoD’s “definitive statement of 

[its] position at the culmination of the NEPA decision[-]making process.” Marsh, 

845 F. Supp. at 771. This case is exactly like Oregon Natural Desert, where the 

agency committed a NEPA violation before issuing its ROD, because the DoD based 

its ROD on an insufficient EIS that only briefly mentioned fracking. 625 F.3d at 

1118-19; R. at 6. Therefore, “there is no doubt” that a final agency action has 

occurred given the publication of the ROD. Oregon Natural Desert, 625 F.3d at 

1118.  

3. The EIS Constituted A Final Agency Action Because It Represented 

The Last Instance Where The DoD Critically Examined The 

Environmental Consequences Of Fort Watt’s Land Use.   

 

 “[T]he EIS is the primary procedural vehicle through which the NEPA seeks 

to ensure that an agency engages in [a] ‘hard look’ review of environmental 

consequences [resulting from final agency actions].” Sierra Club v. Kimbell, 623 

F.3d 549, 559 (D.C. Cir. 2010). After an agency issues a final EIS, the agency’s 

examination of environmental consequences is complete. Id.  
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An EIS is a final agency action in the NEPA context. Sierra Club v. U.S. 

Army Corps of Eng’rs, 446 F.3d 808, 815 (8th Cir. 2006). In Army Corps, for 

example, the Army Corps of Engineers (the “Corps”) created a plan to build a levee 

to help prevent flooding. Id. at 811. The Sierra Club challenged the plan and alleged 

violations of the NEPA and APA because the Corps failed to “adequately evaluate 

the environmental impacts of the project.” Id. at 812. The Corps argued that no final 

action occurred because “the federal agencies must take several more actions before 

their decision is final.” Id. at 815. The court rejected the government’s argument, 

opining that “[t]he Supreme Court has strongly signaled that an agency’s decision to 

issue . . . an environmental impact statement is a ‘final agency action’ permitting 

immediate judicial review under NEPA.” Id.; see also Ouachita Watch League v. 

Jacobs, 463 F.3d 1163, 1173 (11th Cir. 2006); Highway J Citizens Grp. v. Mineta, 

349 F.3d 938, 958 (7th Cir. 2003); Utah v. U.S. Dep’t of the Interior, 210 F.3d 1193, 

1196 (10th Cir. 2000); Sw. Williamson Cnty. Cmty. Ass’n v. Slater, 173 F.3d 1033, 

1035 (6th Cir. 1999); Izaak Walton League of Am. v. Marsh, 655 F.2d 346, 369 (D.C. 

Cir. 1981). 

 Here, like in Army Corps, this Court should conclude that the DoD’s EIS 

constituted a final agency action under the APA. Even though the DoD 

subsequently issued a ROD in this case, such an action need not be the final step 

contemplated by a statutory scheme to qualify as a final agency action. Bennett, 520 

U.S. at 177-78. The EIS represents the final time that the DoD took a “hard look” at 
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the environmental consequences of Fort Watt’s future land use. R. at 5. Therefore, 

this action constituted a final agency action under the APA.  

Thus, three procedural actions, (1) the execution of the Lease, (2) the 

issuance of the ROD, and (3) the compilation of the final EIS each provide sufficient 

evidence that a final agency action existed. Because of this, and because the action 

is ripe for judicial review, this Court should affirm the lower court’s holding that 

FON’s claim is justiciable.   

B. FON’s NEPA Claim Against the DoD Is Ripe For Judicial Review Because 

FON Has Standing And Because Every Ohio Forestry Factor Weighs In 

Favor of Finding The Matter To Be Ripe.   

 

This Court enunciated a two-prong ripeness test in Abbott that looked at: (1) 

the fitness of the issues for judicial review; and (2) the hardship inflicted upon the 

parties, absent judicial intervention. 387 U.S. at 148. More recently, in Ohio 

Forestry Ass’n v. Sierra Club, this Court introduced a three-factor analysis to 

conduct the Abbott test that considers: “(1) whether delayed review would cause 

hardship to the plaintiffs; (2) whether judicial intervention would inappropriately 

interfere with further administrative action; and (3) whether the courts would 

benefit from further factual development of the issues presented.” 523 U.S. 726, 733 

(1998) (citing Abbott, 387 U.S. at 148).  

The Ohio Forestry Court also opined that “a person with standing who is 

injured by a failure to comply with the NEPA procedure may complain of that 

failure at the time the failure takes place, for the claim can never get riper.” 523 

U.S. at 733. Several circuit courts have applied this language to NEPA cases, 
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analyzing whether an individual has standing to assert a NEPA violation in 

deciding the ripeness issue. See, e.g., Sierra Club v. U.S. Dep’t of Energy, 287 F.3d 

1256, 1263-64 (10th Cir. 2002); Heartwood, Inc. v. U.S. Forest Serv. 230 F.3d 947, 

952-53 (7th Cir. 2000); West v. Sec’y of Dep’t of Transp., 206 F.3d 920, 930-32, n.14 

(9th Cir. 2000); Wyo. Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 51 (D.C. 

Cir. 1999). These cases collectively hold that if an individual has standing to 

challenge an agency’s NEPA violation, then the matter is ripe for judicial review.  

Therefore, Ohio Forestry altered the ripeness doctrine in two important ways: 

(1) by permitting plaintiffs aggrieved under the NEPA to satisfy the ripeness 

doctrine by proving they have standing and (2) by introducing three factors to 

assess the Abbott test. In this case, regardless of which approach is applied, FON’s 

claim is ripe for judicial review. 

1. FON’s Challenge “Can Never Get Riper” Because They Assert 

Procedural Failures Under The NEPA Against The DoD And Have 

Standing To Contest These Procedural Failures. 

 

“Ohio Forestry establishes that a claim for the alleged failure . . . to comply 

with the NEPA . . . is ripe at the time of the failure, assuming that the plaintiff has 

standing.” U.S. Dep’t of Energy, 287 F.3d at 1264. Generally, a person has standing 

when there is “an ‘injury in fact’ that is fairly traceable to the challenged action and 

likely to be redressed by judicial intervention.” U.S. Dep’t of Energy, 287 F.3d at 

1264-65 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)). 

In the NEPA context, however, an individual has standing “without meeting 

all the normal standards for redressability and immediacy.” Lujan, 504 U.S. at 572 
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n.7. Consequently, an individual or organization that challenges an agency action 

under the NEPA faces a lenient standard when proving standing, but still needs to 

show that an injury in fact occurred. See id. at 572 n.7. An injury in fact occurs in 

the NEPA context when (1) an “agency created an increased risk of actual, 

threatened or imminent environmental harm; and (2) [] this increased risk of 

environmental harm injures . . . concrete interests.” U.S. Dep’t of Energy, 287 F.3d 

at 1264-65.  

 When demonstrating an increased risk under the injury in fact analysis, a 

litigant does not need to show that an agency action “will surely harm” the 

environment. Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 449 n.4 (10th 

Cir. 1996) (citing Lujan, 504 U.S. at 572 n.7). If an action involves uncertain or 

unknown risks, then the likelihood of “actual, threatened, or imminent harm” 

increases. Lujan, 504 U.S at 572 n.7; 40 C.F.R. §1508.27(b)(5). Additionally, “a 

litigant shows an injury to its concrete interests by demonstrating either a 

geographical nexus to or actual use of the site of agency action.” U.S. Dep’t of 

Energy, 287 F.3d at 1264-65; see also Friends of the Earth, Inc. v. Laidlaw Envtl. 

Servs., Inc., 528 U.S. 167, 183 (2000) (stating that “environmental plaintiffs 

adequately allege injury in fact when they aver that they use the affected area and 

are persons for whom the aesthetic and recreational values of the area will be 

lessened by the challenged activity”). 

When an agency allows a private entity to engage in activities that may harm 

the environment, but fail to comply with the NEPA, individuals in the surrounding 
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area have standing and their NEPA challenge is ripe for judicial review. U.S. Dep’t 

of Energy, 287 F.3d at 1264-65. In U.S. Department of Energy, the Department of 

Energy (the “DOE”) granted an easement that gave a private mining company 

access to mining areas. Id. at 1259. The Sierra Club challenged the action because 

the DOE did not issue an EIS required under the NEPA. Id. In response, the DOE 

argued that the matter was not ripe for judicial review. Id. The court disagreed, 

noting that “a person with standing who is injured by a failure to comply with the 

NEPA procedure may complain of that failure at the time the failure takes place, 

for the claim can never get riper.” Id. at 1265. The court then conducted a standing 

analysis to conclude the matter ripe for judicial review. Id.  

In reviewing the challenge, the court established that the Sierra Club 

members suffered an injury in fact and had standing. Id. The court first determined 

that the DOE’s decision led to an increased risk of environmental harm. Id. The 

court reasoned, “the easement granted by the DOE [was] a necessary step . . . which 

had the potential of harming the environment.” Id. Further, because the “Sierra 

Club established that its members had worked to protect both the [] wetlands . . . 

and have used the area for recreational and education purposes,” they 

demonstrated an injury to its concrete interests. Id.  

Here, FON has suffered an injury in fact and therefore has standing to assert 

a NEPA violation against the DoD. FON alleges that fracking may contaminate the 

New Tejas river, which “plays a vital role in recharging [reservoirs] in Newtonian.” 

R. at. 11. Importantly, FON need not prove that fracking “will surely harm” the 
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environment to establish an injury in fact. Fracking injects chemicals into the 

ground, which pose unknown risks to the environment. However, if an action poses 

unknown risks, then it increases the likelihood of “actual, threatened, or imminent” 

harm. Lujan, 504 U.S at 572 n.7; 40 C.F.R. § 1508.27(b)(5). Like the Sierra Club 

members, FON has established that they have a concrete interest because of the 

geographical nexus to the New Tejas river—which is threatened by the fracking on 

Fort Watt. R. at 8. Because FON has established an increased likelihood of harm, 

which may affect its concrete interest, FON has standing to assert a NEPA violation 

against the DoD. Thus, its NEPA complaint is ripe for judicial review.  

2. Alternatively, Every Ohio Forestry Factor Weighs In Favor Of 

Deciding FON’s Claim Is Ripe Because Delayed Review Would 

Cause Hardship To The Plaintiffs, Judicial Intervention Would Not 

Interfere With Further Administrative Action, And Further Facts 

Would Not Assist This Court In Deciding The Issue. 

 

This Court uses three factors to assess whether a claim is ripe for judicial 

review that examines: “(1) whether delayed review would cause hardship to the 

plaintiffs; (2) whether judicial intervention would inappropriately interfere with 

further administrative action; and (3) whether the courts would benefit from further 

factual development of the issues presented.” Ohio Forestry, 523 U.S. at 733. 

Federal circuit courts consistently apply these factors when determining ripeness. 

Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 479 (2001). San Juan Citizens 

Alliance v. Stiles, 654 F.3d 1038, 1046-47 (10th Cir. 2011); Meister v. U.S. Dep’t. of 

Agric., 623 F.3d 363, 370 (6th Cir. 2010); Impson, 503 F.3d at 33.  
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A party urging this Court to exercise jurisdiction does not need to prove each 

of the factors to prevail. Ohio Forestry, 523 U.S. at 733. If each factor is satisfied, 

however, courts will find the matter ripe for judicial review. Whitman, 531 U.S. at 

479. Here, because each factor is met, FON’s claim is ripe for judicial review.  

a. Delayed Review Would Cause Hardship To FON Because 

Allowing Fracking Without Analyzing Any Environmental 

Consequences Of The Drilling Method Would Leave FON 

Without Proper Redress. 

 

Environmental harms have repeatedly been considered hardships sufficient 

to permit judicial review. United States. v. Students Challenging Regulatory 

Agency Procedures, 412 U.S. 669, 686 (1973); Cady v. Morton, 527 F.2d 786, 791 

(9th Cir. 1975); Citizens Comm. for Hudson Valley v. Volpe, 425 F.2d 97, 105 (2d 

Cir. 1970). This Court has justified this practice, reasoning that environmental 

harms “[are] often permanent or . . . irreparable.” Amoco Prod. Co. v. Vill. of 

Gambell, 480 U.S. 531, 545 (1987). Indeed, money damages usually cannot properly 

remedy environmental harms. Id. 

 Forcing a plaintiff to wait until irreparable environmental harms materialize 

before granting judicial review would cause that plaintiff undue hardship. Sierra 

Club v. Marita, 46 F.3d 606, 612 (7th Cir. 1995). In Marita, the Sierra Club 

challenged various forest management plans that determined logging and tourism 

rights on federal land. Id. at 610. Specifically, the Sierra Club asserted that the 

United States Forest Service (the “Service”) violated the NEPA because the plans 

failed to apply “the science of conservation biology,” which helps predict biological 

diversity. Id. The court held the matter ripe for judicial review, noting that: “if the 
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Sierra Club had to wait . . . implementation of the forest plan might have 

progressed too far to permit proper redress.” Id. at 612; see also Ctr. for Biological 

Diversity v. Kempthorne, 588 F.3d 701, 708-09 (9th Cir. 2009) (stating that “[g]iven 

the inherent delay of litigation and the irreparable nature of environmental impact, 

the Service's adoption of the take regulation would constitute hardship to the 

Center if review were withheld”). 

 This case is exactly like Marita, where the agency failed to address 

conservative biology in its plan, because the DoD failed to consider the 

environmental harms before sanctioning fracking on Fort Watt. R. at 5; R. at 12. 

Like in Marita, delaying judicial review could leave FON with no remedy. Indeed, if 

fracking is allowed to continue, the harms to the environment “might have 

progressed too far to permit [FON with] proper redress.” Marita, 46 F.3d at 612.  

Thus, FON would suffer hardship absent judicial intervention and therefore the 

first Ohio Forestry factor weighs in favor of ripeness.  

b. Judicial Intervention Would Not Inappropriately Interfere With 

Further Administrative Action Because The DoD Performed A 

Final Agency Action. 

 

 When there is a final agency action, judicial intervention will not improperly 

interfere with the agency’s decision-making process. Kern v. U.S. Bureau of Land 

Mgmt., 284 F.3d 1062, 1071 (9th Cir. 2002) (holding issue ripe for judicial review 

and stating “adjudicating [the] NEPA now will not inappropriately interfere with 

further administrative action because the BLM has already promulgated the EIS”). 
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This is because a final agency action signifies the conclusion of the agency’s 

decision-making process. Bennett, 520 U.S. at 177-78. 

An agency’s mere promise to address the issue later does not preclude a 

judiciary from reviewing the matter. Portland Audubon Soc’y v. Babbitt, 998 F.2d 

705, 709-10 (9th Cir. 1993). In Babbitt, the Secretary of Interior (“Secretary”) 

created multiple plans for land use in Oregon. Id. at 707. Various environmental 

groups challenged the Secretary’s failure to issue a supplemental EIS, claiming that 

the failure violated the NEPA. Id. The Secretary argued that it would address the 

specific environmental issues at a later time. Id. at 709. The court rejected this 

argument and held the matter ripe for judicial review, stating that the court was 

“unmoved” by this argument. Id. at 709-10. The court reasoned that allowing this 

argument to prevail “would sanction the [agency’s] deliberate refusal to comply with 

applicable environmental law.” Id.; see also San Juan Citizens’ Alliance v. Babbitt, 

228 F. Supp. 2d 1224, 1232 (D. Colo. 2002) (holding “the defendants’ assertion that 

it hopes to fulfill, or even will fulfill, its NEPA obligations in the future does not 

address its current failures to act and is misguided”). 

Here, the Lease, ROD, and EIS each constituted a final agency action that 

signified the end of the DoD’s decision-making process. Therefore, judicial review 

would not improperly interfere with any further administrative action taken by the 

DoD. Further, like in Babbit, the DoD cannot rely on promises to look into the 

environmental effects of fracking in the future, after fracking has been utilized, 

because the NEPA requires such administrative steps before the fracking began. 
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228 F. Supp. 2d at 1232. Therefore, the second Ohio Forestry factor weighs in favor 

of finding FON’s claim ripe for judicial review.  

c. This Court Would Not Benefit From Further Factual 

Development Of Any Issue Because FON’s Complaint Is A Purely 

Legal Question. 

 

Purely legal claims are “presumptively reviewable.” Nat’l Wildlife Fed’n v. 

Brownlee, 402 F. Supp. 2d 1, 8 (D.C. Cir. 2005). A plaintiff’s challenge alleging an 

agency’s failure under the NEPA is considered a purely legal question and therefore 

presumptively reviewable. See Colo. Envtl. Coal. v. Lujan, 803 F. Supp. 364, 369 (D. 

Colo. 1992).  

Moreover, when the judiciary is presented with questions that are purely 

legal, it will not benefit from further factual development. Kempthorne, 588 F.3d at 

708. In Kempthorne, for example, the United States Fish and Wildlife Service (the 

“Service”) issued regulations that allowed “the non-lethal ‘take’ of polar bears . . . by 

oil and gas activities” in Alaska. Id. at 705. The Center for Biological Diversity 

asserted that the Service committed a NEPA violation because it did not issue an 

EIS before promulgating the regulations. Id. at 706. The court held the matter ripe 

for judicial review, reasoning that the issue constituted “a legal question that would 

not benefit from further factual development.” Id. at 708. The court then explained 

that “further factual development would be of little or no assistance” because it was 

sufficient for petitioners to challenge the regulation on its face. Id.; see also Ohio 

Valley Envtl. Coal. v. Bulen, 410 F. Supp. 2d 450, 463 (S.D. W. Va. 2004) (holding 
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“[w]hile the details . . . can be elaborate . . . [w]hether it complies with the Clean 

Water Act is a purely legal question that courts are well equipped to consider”).  

Here, like in Kempthorne, FON is alleging that the DoD violated the NEPA, 

which presents a purely legal question. This issue is “presumptively reviewable” 

and this Court would not benefit from further factual development. Brownlee, 402 

F. Supp. 2d at 8. Therefore, the third Ohio Forestry factor weighs in favor of finding 

FON’s claim ripe for judicial review. 

 In conclusion, FON’s challenge that the DoD violated the NEPA before 

sanctioning fracking is ripe for judicial review. The DoD-MRI lease, the ROD, and 

the EIS each constituted a final agency action under the APA. Additionally, FON’s 

claim is ripe for judicial review using either approach enunciated by this Court in 

Ohio Forestry. First, FON has standing to challenge the DoD’s procedural NEPA 

violations. Second, each of the Ohio Forestry factors weigh in favor of deciding its 

claim ripe for judicial review. As such, this Court should affirm the lower court’s 

determination that FON’s claim is justiciable.  

II. THE LEASE, WHICH CONVEYS THE DOD A PARTIPATING 

ROYALTY INTEREST, IS A MAJOR FEDERAL ACTION THAT 

REQUIRES AN EIS UNDER THE NEPA.     

 

Unrestrained human activity, if left unchecked, can have a “profound impact” 

on the environment. 42 U.S.C. § 4331(a) (2012). Congress recognized this, as well as 

the “profound influences of . . . resource exploitation and new and expanding 

technological advances.” Id. To facilitate conditions “under which man and nature 

can exist in productive harmony,” Congress enacted the NEPA. Id. § 4332. Through 
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this statute, Congress illuminated the “critical importance of restoring and 

maintaining environmental quality.” Id. § 4331(a). Under the NEPA, Congress 

designated federal agencies to be “trustee[s] of the environment for succeeding 

generations” responsible for advancing the NEPA’s purpose. Id. § 4332.  

The NEPA imposes procedural mandates on federal agencies, requiring 

compliance with the NEPA provisions in all “[f]ederal plans, functions, programs, 

and resources” and other proposed actions. Id. § 4331(b). Congress intended to 

further two goals through the NEPA. First, to “inject environmental considerations 

into the federal agency’s decision-making process.” Weinberger, 454 U.S. at 143. 

Second, to perform a disclosure function by informing the public that “the agency 

has considered environmental concerns in its decision-making process.” Id.  

To execute the aims of the NEPA, federal agencies must submit a detailed 

statement for every “recommendation or report on proposals for legislation and 

other major Federal actions significantly affecting the quality of the human 

environment.” Id. § 102; § 4332. The detailed statement, the EIS, requires 

disclosure of the following with regard to the proposed action: (1) “environmental 

impact;” (2) “adverse environmental effects;” (3) “alternatives to the proposed 

action;” (4) “the relationship between local short-term uses of man’s environment 

and . . . long-term productivity;” and (5) “any irreversible and irretrievable 

commitments of resources.” Id. § 4332(C).  

Through a complete and detailed EIS, federal agencies inform the public that 

they have assessed environmental concerns related to major federal actions. 
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Congress manifested its intent, “in the plainest of words,” that federal agencies 

comply with Section 102(2)(C) of the NEPA “to the fullest extent possible.” Andrus, 

442 U.S. at 350-51 (citing Tenn. Valley Auth. v. Hill, 437 U.S. 153, 194 (1978)); 42 

U.S.C. § 4332(2). The insertion of this language is a “deliberate command” that 

federal agencies consider environmental factors associated with major federal 

actions, which so often get “shunted aside in the bureaucratic shuffle.” Flint Ridge 

Dev. Co. v. Scenic Ass’n of Okla., 426 U.S. 776, 787 (1976).  

Federal agencies make the threshold determination of whether there is a 

major federal action. Their decision on whether to prepare an EIS must not be 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” 5 U.S.C. § 706(2)(A). A decision is arbitrary or capricious if the decision was 

not “based on a consideration of the relevant factors and whether there has been a 

clear error of judgment.” Marsh v. Or. Natural Res. Council, 490 U.S. 360, 378 

(1989). 

Here, the Fourteenth Circuit incorrectly held that there was no major federal 

action under the NEPA. First, the Court should adopt the unitary standard in 

determining whether a major federal action exists under the NEPA. Further, this 

Court should hold, in this case, that the Lease and the DoD’s participating royalty 

interest, constituted a major federal action requiring an EIS because of the 

significant effect fracking can pose to the environment. Second, even under the dual 

standard, the mineral rights lease still constituted a major federal action because of 
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the indicia of control the DoD had over MRI through the Lease. Therefore, this 

Court should grant relief enjoining MRI’s fracking until an EIS is drafted.   

A. The Lease Constituted A Major Federal Action That Requires Application Of 

The NEPA Because The DoD Enabled MRI To Drill On Watt 1 And Watt 2 

When It Signed The Lease.  

 

The NEPA is applicable only if there is a federal action. 42 U.S.C. § 4332. 

Council of Environmental Quality (“CEQ”) regulations state that an action includes 

“new and continuing activities, including projects and programs entirely, or partly 

financed, assisted, conducted, regulated, or approved by federal agencies.” 40 C.F.R. 

§ 1508.18(a). Moreover, a federal action exists when an agency “permits action by 

other parties which will affect the quality of the environment.” Scientists’ Inst. for 

Pub. Info., Inc. v. Atomic Energy Comm’n, 481 F.2d 1079, 1088 (D.C. Cir. 1973); see 

also 40 C.F.R. § 1508.18(b)(4) (stating that approval of specific projects encompasses 

federal actions).  

A federal grant of a license is an action sufficient to trigger the NEPA. Green 

Cnty. Planning Bd. v. Fed. Power Comm’n, 455 F.2d 412, 418 (2d Cir. 1972). There, 

for example, Green County challenged the Federal Power Commission’s grant of a 

license to the Power Authority of the State of New York (“PASNY”). Id. at 415. The 

license grant permitted PASNY to construct a transmission line, but an EIS was not 

drafted. Id. at 418. There, the parties conceded, and the court did not object, that a 

federal agency that authorized a license necessary to the project’s survival was a 

major federal action. Id.  
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Here, like in Green County, this Court should hold that, by signing the lease, 

the DoD created a federal action that triggered the NEPA. The mineral rights lease 

was a prerequisite to MRI drilling Watt 1 and Watt 2, and eventually fracking, on 

the 750 acres of land. The Albertus Magnus Shale formation, considered an 

“extremely lucrative” proposition in the EIS, was a necessary element of MRI’s 

intended oil and gas operations on the land. R. at 6. But for the DoD’s grant of 

mineral rights through the lease, MRI’s plan to execute fracking on the 750 acres of 

land would be crippled. Therefore, the Lease constituted a federal action within the 

purview of the NEPA.  

B. The Lease Is A Major Federal Action Requiring An EIS.   

This Court has yet to establish the proper standard of applying Section 

102(2)(C) of the NEPA with regard to major federal actions. Under the CEQ 

guidelines, “[m]ajor federal action includes action with effects that may be major 

and which are potentially subject to Federal Control and responsibility.” 40 C.F.R. § 

1508.18. The CEQ guidelines further state that the term “major” “reinforces but 

does not have a meaning independent of [‘]significantly.[’]” Id.  

The CEQ has adopted a unitary standard, stating that Section 102(2)(C) of 

the NEPA “is to be construed by agencies with a view to the overall, cumulative 

impact of the action proposed.” 40 C.F.R. § 1500.6; see National Environmental 

Policy Act, 43 Fed. Reg. 55978 (Nov. 29, 1978) (stating “in considering what 

constitutes major action significantly affecting the environment, agencies should 

bear in mind that the effect of many Federal decisions about a project or complex of 

projects can be individually limited but cumulatively considerable”). However, the 
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federal circuit courts diverge on whether the NEPA articulates a two-part test, or 

an undivided rule. See e.g., § 102(2)(C), 42 U.S.C. § 4332.  

A second possible standard, a two-part test called the dual standard was 

adopted in NAACP v. Med. Ctr,, 584 F.2d 619 (3d Cir. 1978). There, the court 

supported the Second Circuit approach that “‘major federal’ action and significant 

effect ‘are different.’” Id. at 626; (citing Hanly v. Mitchell, 460 F.2d 640, 644 (2d Cir. 

1972)). In NAACP, the court held that a proper reading of Section 102(2)(C) of the 

NEPA requires “separate proof ‘thresholds’ for ‘major’ and ‘significant,’” and the 

court must “determine not only the environmental impact of an action but also 

whether the agency action itself is of a major scope.” Id. at 627.  

Conversely, under the unitary standard, as long as a federal action 

significantly affects the quality of the human environment, Section 102(2)(C) of the 

NEPA is satisfied. Minn. Pub. Interest Research Grp., v. Butz, 498 F.2d 1314, 1321-

22 (8th Cir. 1974). In Butz, the court adopted the unitary standard because it is 

“more consonant with the purpose of NEPA.” Id. at 1322. The court further 

elaborated that “[b]y bifurcating the statutory language, it would be possible to 

speak of a ‘minor federal action significantly affecting the quality of the human 

environment.’” Id. at 1322. Therefore, the court held that “[t]o separate the 

consideration of the magnitude of federal action from its impact on the environment 

does little to foster the purpose of the Act” and therefore, the unitary standard is 

proper. Id. at 1321. 
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1. Under The Unitary Standard, The Lease Is A Major Federal Action 

Requiring An EIS Because Of The Significant Unknown And 

Unique Impact Fracking May Have On The Human Environment.    

If a federal action may have a significant effect on the quality of the human 

environment, an EIS is required under the unitary standard. Agencies examine 

both the context and intensity of the action in determining whether an 

environmental impact is “significant.” 40 C.F.R. § 1508.27. The context element 

contemplates both the “short- and long-term effects” of the action on “society as 

whole” as well as the “affected region.” Id. The intensity element uses ten factors to 

determine the “severity of impact.” Id. § 1508.27(b). One factor in particular 

requires an evaluation of “the degree to which the possible effects on the human 

environment are highly uncertain or involve unique or unknown risks.” Id. 

1508.27(b)(5). Under the unitary standard, “one of these factors may be sufficient to 

require preparation of an EIS in appropriate circumstances.” Ocean Advocates v. 

U.S. Army Corps of Eng’rs, 402 F.3d 846, 870 (9th Cir. 2004); see Nat’l Parks & 

Conservation Ass’n v. Babbitt, 241 F.3d 722, 731 (9th Cir. 2001).  

If environmental effects of a federal action are unique, highly unknown, or 

may pose an unknown risk, then an EIS must be prepared. Ocean Advocates, 402 

F.3d at 865. In Ocean Advocates, the United States Army Corps of Engineers (the 

“Corps”) granted a permit to BP, an oil company, to allow the construction of a 

platform, which could potentially increase ship traffic and, in turn, the likelihood of 

an oil spill. Id. at 855. There, the federal agency accepted BP’s conclusion, without 

the support of research or investigation, that no environmental impact would occur 

and an EIS was, therefore, not drafted. Id. at 856. The court stated that “lack of 
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knowledge does not excuse the preparation of an EIS; rather it requires [the federal 

agency] to do the necessary work to obtain it.” Id. at 870 (quoting Babbitt, 241 F.3d 

at 731). Thus, the court held that “preparation of an EIS is mandated where 

uncertainty may be resolved by further collection of data or where the collection of 

such data may prevent ‘speculation on potential . . . effects.’” Id. (quoting Sierra 

Club v. U.S. Forest Serv., 843 F.2d 1190, 1195 (9th Cir. 1988)).  

Ocean Advocates established that an EIS is required where “substantial 

questions are raised as to whether a project . . . may cause significant degradation 

of some human environmental factor.” Id. at 875. Therefore, “where the 

environmental effects of a proposed action are highly uncertain or involve unique or 

unknown risks, an agency must prepare an EIS.” Id. at 864-65 (citing 40 C.F.R. § 

1508.27(b)(5); Babbitt, 241 F.3d at 731). 

Here, the Lease, similar to the permit in Ocean Advocates, required the DoD 

to draft an EIS before fracking could proceed. First, MRI intends to employ “modern 

fracking procedures” that require chemicals to be injected into the earth at high 

pressures. R. at 10. Such an action is unique; the DoD admittedly described the 

fracking procedure as “unconventional” in the EIS that was drafted. Id. at 6. 

Second, within a six-year period, MRI has developed “massive hydraulic fracturing 

technology” and adopted “new horizontal drilling procedures.” R. at 10. These 

technologies are new and no evidence suggests that they have been tested or used 

prior to the date MRI received updated drilling permits. Therefore, it raises 

substantial questions about the risks it poses to the environment. Finally, the short 
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and long-term effects of fracking using modern fracking procedures are unknown. R. 

at 6 n.4. Because the DoD granted MRI a twenty-year lease in the mineral rights, 

the DoD must draft an EIS to resolve the uncertainty of the environmental impact 

that fracking may pose to New Tejas. 

2. Alternatively, Under The Dual Standard, The Lease Is A Major 

Federal Action Because The DoD Demonstrated A Sufficient Indicia 

Of Federal Control Over MRI.  

Applying the dual standard, a major federal action exists when a federal 

agency has demonstrated indicia of control, regardless of whether it funded the 

project. Mayaguezanos por la Salud y el Ambiente v. United States, 198 F.3d 297, 

302 (1st Cir. 1999). Circuit courts that utilize the dual standard have concluded 

that “the focus has been on the indicia of control over the private actors by the 

federal agency.” Id. at 302 (emphasis added). Further, in determining whether the 

agency has taken major action, “a court must focus its inquiry on whether the action 

of the federal agency demonstrates a federal ‘responsibility’ for the action.” NAACP, 

584 F.2d at 634. Therefore, “when the agency may act to prevent the environmental 

consequences of another’s actions, the latter’s actions may be fairly considered that 

of the agency.” Id.  

a. The DoD Remained An Interested Party When It Executed The 

Lease With MRI, Thereby Triggering The NEPA And Requiring   

An EIS. 

 

A major federal action exists when a federal agency grants a lease term, but 

remains an interested party under the contract. In Kleppe v. Sierra Club, the Sierra 

Club challenged the Department of Interior’s (the “DOI”) issuance of a coal-mining 

lease in the Northern Great Plains region. 427 U.S. 390, 399-400 (1976). The Sierra 
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Club argued that the federal agency should issue an EIS examining the 

environmental impact of coal mining on the entire region, even though the project 

was limited to local areas. Id. This Court agreed that the federal agency’s approval 

of the coal leases that permitted mining in the local areas constituted a major 

federal action and had “significant environmental consequences.” Id. This Court 

held that the federal agency’s decision to not prepare an EIS for regional activity 

was not arbitrary because there was no proposal for region-wide action. Id. at 414; 

see also Davis v. Morton, 469 F.2d 593, 597 (10th Cir. 1972).  

 Likewise, in Davis, the court held that “approving leases on federal lands 

constitutes major federal action and this must be approved according to NEPA 

mandates. Id. at 597. There, a federal agency approved a lease that granted a 

ninety-nine year lease term in restricted tribal lands to a private party.  Id. at 594. 

The appellants argued that the lease constituted a major federal action, and the 

federal agency violated NEPA, because no EIS was drafted before the lease was 

approved. Id. The federal agency argued that “the government must initiate, 

participate in or benefit from the project” before the court can conclude that a major 

federal action exists.” Id. at 595.  

The court stated that such an interpretation “is too constrained for our court 

to adopt.” Id. at 595-96. The court further reasoned that the federal agency was 

“more than an impartial, disinterested party to the contract” because the federal 

agency was required to give written approval before encumbrances were made. Id. 

at 596. 
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Here, the DoD maintained a sufficient indicia of control from the rights 

retained by it in the Lease. The DoD retained the right to veto the sale of oil or gas, 

and mandated that MRI give advanced notice, in writing, of any third party sales. 

R. at 9. Additionally, as in Davis, the advanced notice required under the Lease 

made the DoD an involved party of the contract, not impartial or disinterested. 469 

F.2d at 597; R. at 9. The DoD retained the power to inspect the premises and 

imputed MRI as an agent of DoD in marketing all oil and gas products made. Id. 

Finally, but most importantly, the DoD retained a royalty interest in all of MRI’s 

fracking proceeds. Id. These factors, in their totality, demonstrate indicia of control 

sufficient to conclude that the DoD had control and responsibility over MRI, and 

therefore, the lease constituted a major federal action. Id. 

b. The Lower Court Erred In Concluding That There Was No Major 

Federal Action Because The DoD’s Act Of Approving MRI’s Drilling 

And Fracking Activities Was Sufficient To Evince A Joint Venture 

Between The Two Entities And, Thus, A Major Federal Action 

Existed.  

 

If a project involving a federal and non-federal entity show an interdependent 

relationship, or federal approval is given without NEPA compliance, then a joint 

venture exists. In Biderman v. Morton, for example, Biderman claimed that a plan 

for construction on Fire Island drafted by the National Park Service (“NPS”), a state 

agency, constituted a major federal action. 497 F.2d 1141, 1145 (2d Cir. 1974). 

Biderman argued that, because the Secretary of Interior (“SOI”) approved the 

construction plan, a joint venture existed between the NPS and the SOI; therefore, 

a major federal action occurred. Id. The court held that no joint venture existed, and 
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an injunction was improper, because the federal agency lacked “‘go-ahead’ power” 

over NPS’s development plan. Id. at 1147. The court further stated that if NPS’s 

construction was able to “lawfully begin or continue without the prior approval of a 

federal agency,” then there was no joint venture and NPS was not subject to the 

NEPA. Id.  

Here, the fracking project is a joint venture because, without the DoD’s 

approval of the lease, MRI’s fracking project would be incapable of moving forward. 

Without the lease, MRI would be unable to access the Albertus Magnus Shale, 

which is an essential element of its fracking project. R. at 7. Furthermore, the DoD 

reserved rights under the Lease that gave it sufficient “go-ahead power”, and thus, 

created a joint venture. Biderman, 497 F.2d at 1147. The DoD retained veto powers 

over MRI and assumed control regarding the sale of oil or gas produced from 

fracking. R. at 9. MRI must market the product “as agent for Lessor [DoD]” and pay 

monthly one-quarter of the gross proceeds. R. at 9. Finally, MRI must use the land 

within all federal, state, and local laws, and facilitate inspections at least once every 

quarter by the DoD. R. at 9. These rights retained by the DoD evince a joint venture 

between the parties and consequently, is a major federal action.  

In conclusion, the Lease, and the DoD’s participating royalty interest, 

constituted a major federal action under both the unitary and dual standards. 

Because an EIS was not drafted before the Lease was issued, the DoD is in violation 

of the NEPA. Therefore, this Court should reverse the lower court’s holding that 

there was no major federal action.   
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CONCLUSION 
 

 For these reasons, this Honorable Court should affirm in part and reverse in 

part the Fourteenth Circuit Court of Appeals decision and hold that the matter is 

ripe for judicial review and that FON’s motion for preliminary injunctive relief 

should be granted. 

 

         Respectfully Submitted, 

 

          /s/ Counsel for Petitioner 

         Counsel for Petitioner 
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APPENDIX A 
 

42 U.S.C.A. § 4332 

 

The Congress authorizes and directs that, to the fullest extent possible: (1) the 

policies, regulations, and public laws of the United States shall be interpreted and 

administered in accordance with the policies set forth in this chapter, and (2) all 

agencies of the Federal Government shall-- 

(A) utilize a systematic, interdisciplinary approach which will insure the integrated 

use of the natural and social sciences and the environmental design arts in 

planning and in decisionmaking which may have an impact on man's environment; 

(B) identify and develop methods and procedures, in consultation with the Council 

on Environmental Quality established by subchapter II of this chapter, which will 

insure that presently unquantified environmental amenities and values may be 

given appropriate consideration in decisionmaking along with economic and 

technical considerations; 

(C) include in every recommendation or report on proposals for legislation and other 

major Federal actions significantly affecting the quality of the human environment, 

a detailed statement by the responsible official on-- 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the proposal 

be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's environment and the 

maintenance and enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented. 

Prior to making any detailed statement, the responsible Federal official shall 

consult with and obtain the comments of any Federal agency which has jurisdiction 

by law or special expertise with respect to any environmental impact involved. 

Copies of such statement and the comments and views of the appropriate Federal, 

State, and local agencies, which are authorized to develop and enforce 

environmental standards, shall be made available to the President, the Council on 

Environmental Quality and to the public as provided by section 552 of Title 5, and 

shall accompany the proposal through the existing agency review processes; 

(D) Any detailed statement required under subparagraph (C) after January 1, 1970, 

for any major Federal action funded under a program of grants to States shall not 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=NF6758730AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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be deemed to be legally insufficient solely by reason of having been prepared by a 

State agency or official, if: 

(i) the State agency or official has statewide jurisdiction and has the responsibility 

for such action, 

(ii) the responsible Federal official furnishes guidance and participates in such 

preparation, 

(iii) the responsible Federal official independently evaluates such statement prior to 

its approval and adoption, and 

(iv) after January 1, 1976, the responsible Federal official provides early notification 

to, and solicits the views of, any other State or any Federal land management entity 

of any action or any alternative thereto which may have significant impacts upon 

such State or affected Federal land management entity and, if there is any 

disagreement on such impacts, prepares a written assessment of such impacts and 

views for incorporation into such detailed statement. 

The procedures in this subparagraph shall not relieve the Federal official of his 

responsibilities for the scope, objectivity, and content of the entire statement or of 

any other responsibility under this chapter; and further, this subparagraph does not 

affect the legal sufficiency of statements prepared by State agencies with less than 

statewide jurisdiction.1 

(E) study, develop, and describe appropriate alternatives to recommended courses of 

action in any proposal which involves unresolved conflicts concerning alternative 

uses of available resources; 

(F) recognize the worldwide and long-range character of environmental problems 

and, where consistent with the foreign policy of the United States, lend appropriate 

support to initiatives, resolutions, and programs designed to maximize 

international cooperation in anticipating and preventing a decline in the quality of 

mankind's world environment; 

(G) make available to States, counties, municipalities, institutions, and individuals, 

advice and information useful in restoring, maintaining, and enhancing the quality 

of the environment; 

(H) initiate and utilize ecological information in the planning and development of 

resource-oriented projects; and 

(I) assist the Council on Environmental Quality established by subchapter II of this 

chapter. 

 

 
 

https://1.next.westlaw.com/Document/NF6758730AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)#co_footnote_ID56BB171D5D511E087E98FD66C474270
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APPENDIX B 
 
 

5 U.S.C. § 702 (2012) 

A person suffering legal wrong because of agency action, or adversely affected or 

aggrieved by agency action within the meaning of a relevant statute, is entitled to 

judicial review thereof. An action in a court of the United States seeking relief other 

than money damages and stating a claim that an agency or an officer or employee 

thereof acted or failed to act in an official capacity or under color of legal authority 

shall not be dismissed nor relief therein be denied on the ground that it is against 

the United States or that the United States is an indispensable party. The United 

States may be named as a defendant in any such action, and a judgment or decree 

may be entered against the United States: Provided, That any mandatory or 

injunctive decree shall specify the Federal officer or officers (by name or by title), 

and their successors in office, personally responsible for compliance. Nothing herein 

(1) affects other limitations on judicial review or the power or duty of the court to 

dismiss any action or deny relief on any other appropriate legal or equitable ground; 

or (2) confers authority to grant relief if any other statute that grants consent to 

suit expressly or impliedly forbids the relief which is sought. 

 

 

5 U.S.C. § 704 (2012) 
 

Agency action made reviewable by statute and final agency action for which there is 

no other adequate remedy in a court are subject to judicial review. A preliminary, 

procedural, or intermediate agency action or ruling not directly reviewable is 

subject to review on the review of the final agency action. Except as otherwise 

expressly required by statute, agency action otherwise final is final for the purposes 

of this section whether or not there has been presented or determined an 

application for a declaratory order, for any form of reconsideration, or, unless the 

agency otherwise requires by rule and provides that the action meanwhile is 

inoperative, for an appeal to superior agency authority. 

 
 
 

 

 

 


